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MVEMORANDUM OPI NI ON

VWHALEN, Judge: This is an action for review of the
Conmi ssioner’s failure to abate interest under section
6404(e). Al section references are to the Internal
Revenue Code, as anended. The Conm ssioner mailed to
petitioner a notice of final determ nation not to abate

i nterest under section 6404, relating to interest that
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accrued with respect to petitioner’s taxable years 1998
and 1999. Petitioner filed an inperfect petition and an
anended petition for review of the Conm ssioner’s failure
to abate interest. The case is presently before the
Court to decide respondent’s notion for sunmary judgnent.
Petitioner resided in New York, New York, at the tine her

petition was fil ed.

Backgr ound

As we read her anmended petition, petitioner conplains
that, from Novenber 25, 2002, in the case of her 1998
return, and from Novenber 11, 2002, in the case of her
1999 return, she “was never notified by the IRS" of any
di screpancies with respect to her returns. The anmended
petition states: “No correspondence, nor any other effort
was made to contact ne about this matter [and] | had firmy
believed that all had been settled and resolved in
reference to ny I RS accounts.” She conplains that, in
Sept enber 2003, she “was devastated” to learn “that ny
br oker age account had incurred back-up w thhol di ng and
that a New York City school tax credit of $63.00 had been
wi thhel d due to unpaid interest.”

Petitioner asserts that the failure to contact her
during this period of less than 10 nont hs caused an

unreasonabl e delay in her paynent of the bal ances owed for
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taxabl e years 1998 and 1999. According to petitioner, this
delay was attributable to enpl oyees of the Internal Revenue
Service (IRS) being erroneous or dilatory in performng a
m ni sterial or managerial act. Petitioner asserts that,
pursuant to section 6404(e), she is entitled to the anount
she paid as interest, $2,229.58. The record does not

reveal how this anount was conput ed.

The anmended petition refers to “the printed status
history of ny IRS account for the years in question”
Attached to the anmended petition are two conputer printouts
mar ked “1998-Status Hi story” and “1999-Status Hi story”.

These docunents are reproduced bel ow

1998 Status History

I MFOLS ***-*x_**** 30199812P01 STATUS HI STORY NM CTRL: BELL
UP- CYC: 32

STATUS STATUS COPYS FLC AO STATUS STATUS  EXTENSION  SELECT
CODE DATE CYCLE FORM SCORE I ND AMOUNT DATE CODE

04 6/ 07/ 99 199921 00 8/ 15/ 99

02 5/ 17/ 00 200021 3-660 00 00 00 00

03 6/ 5/ 00 200021 0- 000 65 00 07 38

06 9/ 6/ 01 200137 0- 000 00 00 00 00

21 718102 200226 22 $5, 038. 26

58 10/ 7/ 02 200239 22 5, 038. 26

48 10/ 14/ 02 200240 22 .00

21 10/ 21/ 02 200241 22 1, 847.97

22 11/ 25/ 02 200246 22 1, 847.97

12 04/ 19/ 04 200414 22 .00
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1999 Status History

I MFOLS ***-*x_*%** 3019912P01 STATUS HI STORY NM CTRL: BELL
UP- CYC: 32

STATUS  STATUS COPYS FLC AO STATUS STATUS  EXTENSION  SELECT
CODE DATE CYCLE FORM SCORE I ND AMOUNT DATE CODE

04 6/ 12/ 99 200022 00 8/ 15/ 00

02 5/17/ 01 200121 3-660 00 00 00 00

03 6/ 4/ 00 200121 0- 000 65 00 07 50

06 9/ 6/ 01 200137 0- 000 00 00 00 00

21 6/ 3/ 02 200221 22 $884. 66

21 711/ 02 200225 22 310. 28

58 10/ 7/ 02 200239 22 310. 28

22 11/11/02 200244 22 310. 28

12 4/ 19/ 04 200414 22 .00

It appears that petitioner relies on those docunents to
establish the starting dates of the periods that she “was
never notified by the IRS", Novenber 25, 2002, in the case
of tax year 1998, and Novenber 11, 2002, in the case of
tax year 1999.

The affidavit of respondent’s trial attorney filed
i n support of respondent’s notion for sunmary j udgnment
i ncludes, as exhibits, certified transcripts of
petitioner’s 1998 and 1999 taxable years. Those
transcri pts show the assessnents, abatenents, credits,
and refunds relating to each of petitioner’s taxable years
1998 and 1999. The transcript for each year is sumari zed

bel ow



1998

4/ 15/ 99
8/ 15/ 99

4/ 17/ 02

4/ 24/ 02
7/ 8/ 02

7/ 8/ 02
10/ 21/ 02

10/ 21/ 02
10/ 21/ 03

3/ 29/ 04
4/ 19/ 04

7/ 8/ 02
10/ 7/ 02
10/ 21/ 02

Original due date of return
Due date of return, after
ext ensi on
Return filed, 976 days |late
Paynent, 1,105 days late
Assessment
Tax shown on return
Late filing penalty, addition
under sec. 6654(a)(1)
Failure to pay tax penalty,
addi ti on under sec.
6654(a) (2)
| nt er est
Reverse addition under sec.
6654(a) (1)
Reverse addition under sec.
6654(a) (2)
Abate rel ated i nterest
Subsequent paynent

Subsequent paynent
Assess additional interest

Bal ance
Stat. notice of bal ance due

Stat. notice of intent to | evy
Stat. notice of bal ance due

Transcri pt
anmpunt s

($8, 273. 00)

7,914. 00
1, 780. 65

989. 25
2,627. 36
(1, 780. 65)
(989. 25)
(420. 39)

(63. 00)
1, 784. 97

(1,914. 16)
129. 19

0. 00



1999
4/ 15/ 00
8/ 15/ 00

4/ 17/ 02
4/ 17/ 02
4/ 17/ 02

6/ 3/ 02

6/ 3/ 02
7/ 1/ 02
7/1/102
2/ 11/ 02

3/ 29/ 04
4/ 19/ 04

6/ 3/ 02
7/ 1/ 02
10/ 7/ 02

Original due date of return

Due date of return, after
ext ensi on

Return filed, 732 days late

W t hhol di ng

Paynment, 732 days |ate

Assessnent

Tax shown on return
Late filing penalty, addition
under sec. 6654(a)(1)
Failure to pay tax penalty,
addi tion under sec.
6654(a) (2)
Estimated tax penalty, addition
under sec. 6654
| nt er est
Reverse addition under
sec. 6654(a)(1)
Reverse addition under
sec. 6654(a)(2)
Abated rel ated interest
Apply overpaynent of tax fromtax
year 2000

Subsequent paynent

Assess additional interest

Bal ance
Stat. notice of bal ance due
Stat. notice of bal ance due
Stat. notice of intent to | evy

Transcri pt
anmpunt s

($81. 00)
(1, 868. 00)

1, 864. 00
401. 17

115. 89

85. 00

367. 60
(401.17)

(115. 89)

(57. 32)
(39. 25)

271.03

(294. 56)
23.53

0. 00
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As shown above, petitioner filed her 1998 return on
April 17, 2002, approximately 32 nonths after it was due.
The return reported tax in the amount of $7,914. On
April 24, 2002, nore than 36 nonths after paynent of the
tax was due, petitioner paid $8,273, or $359 nore than the
tax shown on the return. The record does not explain the
nature of this additional anount.

The tax reported on petitioner’s return for 1998 was
due and unpaid fromApril 15, 1999, until April 24, 2002.
By July 8, 2002, when respondent assessed the tax reported
on petitioner’s delinquent 1998 return, interest of
$2, 206. 97 had accrued on the tax reported on the return
(i.e., $2,627.36, total interest assessed, |ess $420. 39,
interest related to the addition to tax under section
6654(a)(2) that was |l ater reversed). Petitioner paid $359
of that amount (i.e., $8,273, total paynent, |ess $7, 914,
tax shown on the return) on April 24, 2002, when she filed
her delinquent return and $63 was offset by a credit on
Cct ober 21, 2003. The bal ance, $1,784.97, continued to
accrue interest fromJuly 8, 2002, to March 29, 2004, when
petitioner paid $1,914.16, the bal ance of $1,784.97, plus
addi ti onal assessed interest of $129.109.

I n passing, we note that the transcript of

petitioner’s account for 1998 shows that additions to tax
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under section 6654(a)(1) in the amount of $1,780.65 and
under section 6654(a)(2) in the anobunt of $989.25 were
assessed on July 8, 2002, and were reversed on July 8,
2002, and Cctober 21, 2002, respectively, along with the
interest related thereto in the amount of $420.39, and
that a credit of $63 was applied to petitioner’s account
on Cctober 21, 2003.

The certified transcript for tax year 1998 al so shows
that on July 8, 2002, and on Cctober 21, 2002, statutory
noti ces of bal ance due were issued to petitioner. The
bal ance of petitioner’s account on July 8, 2002, was
$5,038.26 (i.e., - $8,273 + $7,914 + $1,780.65 + $989.25 +
$2,627.36). The bal ance of petitioner’s account on
Cct ober 21, 2002, was $1,847.97 (i.e., - $8,273 + $7,914 +
$1, 780. 65 + $989.25 + $2,627.36 - $1,780.65 - $989. 25 -
$420. 39) .

In the case of petitioner’s 1999 return, as shown
above, petitioner filed her return on April 17, 2002,
approximately 20 nonths after the due date. The return
showed tax of $1,864, and clained a credit for w thhol ding
of $81, for a bal ance due of $1,783. Petitioner paid
$1,868 with the return. Petitioner nmade this paynent nore
than 24 nonths after the paynent of her 1999 tax was due
(i.e., April 15, 2000). The anmpunt of this paynent,

$1,868, is $85 nore than the bal ance shown on the return.
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The record does not explain the nature of this additional
payment .

The tax reported on petitioner’s return for 1999 was
due and unpaid from April 15, 2000, until April 17, 2002.
By June 3, 2002, when respondent assessed the tax reported
on petitioner’s delinquent return for 1999, interest of
$310. 28 had accrued on the tax (i.e., $367.60, total
i nterest assessed, less $57.32, interest related to the
addition to tax under section 6654(a)(2) that was |ater
reversed). That amount was partially satisfied by an
overpaynent of tax frompetitioner’s 2000 tax return in
t he anpbunt of $39.25. The bal ance, $271.03, continued to
accrue interest until March 29, 2004, when petitioner paid
$294.56, the bal ance of $271.03, plus additional assessed
interest of $23.53.

I n passing, we note that the transcript of
petitioner’s account for 1999 shows that additions to tax
under section 6654(a)(1) in the amobunt of $401.17 and under
section 6654(a)(2) in the anobunt of $115.89 were assessed
on June 3, 2002, and were reversed on June 3, 2002, and
July 1, 2002, respectively, along with the interest related

thereto in the amount of $57. 32.
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As in the case of petitioner’s 1998 return, the
certified transcript for tax year 1999 al so shows that
statutory notices of bal ance due were issued to petitioner.
One notice was issued on June 3, 2002, when the bal ance of
petitioner’s account was $884.66 (i.e., - $81 - $1,868 +
$1,864 + $401.17 + $115.89 + $85 + $367.60). Anot her
notice was issued to petitioner on July 1, 2002, when the
bal ance of petitioner’s account was $310.28 (i.e., - $81
- $1,868 + $1,864 + $401.17 + $115.89 + $85 + $367.60 -
$401.17 - $115.89 - $57.32).

The total interest that petitioner paid for 1998 and

1999 is $2,669.97 conputed as foll ows:

7/ 8/ 02 Assess interest for 1998 $2, 627. 36

10/ 21/ 02 Abate interest related to additions -420. 39
to tax for 1998

3/ 29/ 04 Assess additional interest for 1998 129. 19

6/ 3/ 02 Assess interest for 1999 367. 60

7/ 1/ 02 Abate interest related to additions -57.32
to tax for 1999

3/ 29/ 04 Assess additional interest for 1999 23.53

2, 669. 97

Di scussi on

The purpose of sunmary judgnment is to expedite
litigation and to avoid unnecessary and expensive trials.

See, e.g., Keene v. Conm ssioner, 121 T.C. 8, 14 (2003);

Fla. Peach Corp. v. Comm ssioner, 90 T.C. 678, 681 (1988).

Cenerally, we grant summary judgnent if the pleadings,

answers to interrogatories, depositions, adm ssions, and
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any ot her acceptable materials show that there is no
genui ne issue of any material fact and a decision may be
rendered as a matter of law. Rule 121(b), Tax Court Rules

of Practice and Procedure. See Sundstrand Corp. V.

Commi ssioner, 98 T.C 518, 520 (1992), affd. 17 F.3d 965

(7th Cr. 1994); Zaentz v. Conm ssioner, 90 T.C. 753, 754

(1988).
The noving party, respondent in this case, bears the
burden of proving that there is no genui ne issue of

mat eri al fact. Dahl stromv. Conm ssioner, 8 T.C 812, 821

(1985); Jacklin v. Conm ssioner, 79 T.C. 340, 344 (1982).

Factual inferences will be made in a manner nost favorable
to the party opposing summary judgnent.

For the reasons set forth bel ow, we concl ude that
there are no genuine issues of any material fact and that
respondent is entitled to prevail as a matter of |aw.
Accordingly, we shall grant respondent’s notion.

Under section 6404(e)(1), the Comm ssioner may abate
part or all of an assessnent of interest on any deficiency
or paynment of income, gift, estate, and certain excise tax
to the extent that any error or delay in paynent is
attributable to erroneous or dilatory performance of a
m ni sterial or managerial act by an officer or enployee of

the Comm ssioner if (a) the Conm ssioner contacted the
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taxpayer in witing about the deficiency or paynent, and
(b) the taxpayer did not contribute significantly to the
error or delay. Congress intended for the Conm ssioner to
abate interest under section 6404(e) "where failure to
abate interest would be wi dely perceived as grossly unfair™
and did not intend abatenent to "be used routinely to avoid
paynment of interest”". H Rept. 99-426, at 844 (1985),
1986-3 C.B. (Vol. 2) 1, 844; S. Rept. 99-313, at 208
(1986), 1986-3 C.B. (Vvol. 3) 1, 208.

In this case, as discussed above, petitioner seeks the
abatenent of interest that was assessed with respect to
petitioner’s 1998 and 1999 taxes. Petitioner’s anended
petition asks for the abatenment of interest in the anpunt
of $2,229.58. Petitioner’s response to respondent’s notion
for summary judgnent states that “petitioner is now
requesting that * * * $2,669.97, be fully abated.”
According to petitioner’s response, petitioner was not
previously aware of “the entire amount of interest that had
been paid over the years.” |In effect, petitioner is asking
for abatenment of all of the interest that accrued with
respect to the delay of approxinmately 60 nonths in the
paynment of her 1998 tax liability, and all of the interest
that accrued with respect to the delay of approxinmately 48

months in the paynent of her 1999 tax liability.
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Petitioner clainms to be entitled to such relief under
section 6404(e)(1)(B) because of the failure of enployees
of the IRS to contact her during a period of |ess than 10
mont hs, from Novenber 2002 until Septenber 2003, when she
| earned that backup w thhol di ng had been i nposed on her
br okerage account and a school tax credit of $63 had been
wi thheld. Petitioner alleges that during this period she
was not notified by the RS of “any di screpancies * * *
for my 1998 return” and she received “no manner of forma
contact” fromthe IRS wth respect to her 1999 return.

Respondent’s notion for sunmary judgnment argues that
“a significant aspect of the delay in paynent, and the
resulting accrual of interest, is directly attributable to
petitioner * * * [who] did not have sufficient w thhol ding
or estimated paynents for her 1998 and 1999 taxes to be
paid in full on their respective due dates.” W agree with
respondent.

I n deciding respondent’s noti on we have accepted, as
true, all of the allegations made in petitioner’s anmended
petition and in her response to respondent’s notion for
summary judgnent, and we have drawn all factual inferences
in petitioner’s favor.

We find that petitioner has neither alleged nor shown

any justification for the application of section 6404(e).
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The undi sputed facts are that petitioner filed delinquent
returns for 1998 and 1999, and she paid the taxes reported
on those returns nore than 36 nonths past the paynent due
date in the case of the 1998 return, and nore than 24
nont hs past the paynent due date in the case of the 1999
return. Respondent assessed the tax shown on each
del i nquent return, together with appropriate interest,
and notified petitioner of her outstanding liability.
Petitioner did not pay her outstanding liabilities for 1998
and 1999 until approximately two years after she filed her
del i nquent returns.

Furthernore, it is undisputed that respondent sent to
petitioner statutory notices of balance due and a notice of
intent to levy with respect to each of the years in issue.
The certified transcript of petitioner’s account for 1998
shows that respondent issued statutory notices of bal ance
due on July 8 and Cctober 21, 2002, when the bal ance of
petitioner’s account was $5,038.26 and $1, 847. 97,
respectively. These bal ances are shown on the 1998 st atus
hi story of petitioner’s account, which is attached to
petitioner’s anended petition. The certified transcript of
petitioner’s account for 1999 shows that respondent issued
statutory notices of bal ance due on June 3 and July 1,

2002, when the bal ance of petitioner’s account was $884. 66
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and $310. 28, respectively. These bal ances are shown on the
1999 status history of petitioner’s account, which is
attached to petitioner’s anmended petition.

There is no basis on which to find that any
unreasonabl e error or delay in petitioner’s paynent of
interest for 1998 and 1999 is attributable to an officer or
enpl oyee of the IRS s being erroneous or dilatory in
performng a mnisterial or managerial act. See sec.
6404(e)(1)(B). Petitioner’s allegation that respondent
failed to notify her or comruni cate during the 10-nonth
peri od Novenber 2002 through Septenber 2003 fails to
explain how that contributed to the delay in petitioner’s
paynment. W can see no basis for petitioner’s assertion
t hat respondent was erroneous or dilatory in performng a
m ni sterial or managerial act. This is especially true in
Iight of the notices of bal ance due that respondent issued
for both years shortly before the 10-nonth period about
whi ch petitioner conpl ains.

Petitioner contends that respondent commtted “an
overt abuse of discretion” “by seizing dividends and
pl aci ng back-up w thhol ding” on petitioner’s brokerage
account. It is unclear to the Court how respondent’s
efforts to collect petitioner’s taxes contributed to the

delay in petitioner’s paynent. Indeed, it appears that the
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opposite is true. Petitioner was pronpted to pay her
out st andi ng bal ance for each year when she | earned that her
br oker age account was subject to backup wi thhol ding and a
school tax credit of $63 had been wi thhel d.

Moreover, we find that the delay in paynent of
petitioner’s taxes and interest for 1998 and 1999 is
attributable entirely to petitioner. Certainly, petitioner
bears full responsibility for filing her returns for those
years and paying the taxes shown thereon on or about
April 17, 2002, well past the filing and paynent deadl i nes.
Petitioner also bears full responsibility for waiting until
March 29, 2004, to pay the outstanding liabilities owed for
both years. W are not persuaded to hold ot herw se based
upon her vague assertion that she thought “that all had
been resolved”. To do so would be to hold that petitioner
shoul d be relieved of interest because of her confusion or
| ack of full understanding of the bal ances due with respect
to her taxes for 1998 and 1999. Accordingly, we find no
basis on which to abate any interest assessed with respect
to petitioner’s 1998 and 1999 t axes.

On the basis of the above,

An order and decision will

be entered for respondent.




